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INQUIRY CONCERNING A
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CHARLESW. COPE

/

INLIMINE MOTION TO EXCLUDE ALL EVIDENCE PERTAINING
TO JUDGE COPE’'SALLEGED STATEMENTSMADE TO
COUNSELORSIN HANLEY-HAZELDEN AND MOTION FOR SANCTIONS

The Honorable Charles W. Cope, through his undersigned counsel, moves this
Commission to exclude al evidence pertaining to Judge Cope' s alleged statements made to
counsel orsinHanley-Hazelden. Judge Copefurther requeststhisCommissionto enter sanctions
against Special Counsdl for violating thisCommission’ sorder regarding thescopeof permissible
discovery. In support of this requested relief Judge Cope states the following:

1. This Commission on June 11, 2002, entered an order sealing the
confidential medical records of Judge Cope that are in the possession of the
Investigative Panel (Exhibit“A” attached hereto). ThisCommissioninahearingon
Judge Cope sMationfor Protective Order to prevent the depositionsof two of Judge
Cope scounsdor’ sat Hanley-Hazel den regarding two dleged incriminating tatements
of Judge Copereferencedinthesealed medical records, barred theuseof themedical
recordsfor any purposein this proceeding with the following exception: Special
Counsel could usefor thesole purposeof refreshing thedeponent’ srecollectiononly
that pageof themedical record written by that deponent whichreferenced theal leged
statement of Judge Cope. Special Counsel’ sdeposition of thetwo counselorswas

also limited solely to an inquiry into the two alleged incriminating statements.






3. Priortothedeposition, Special Counsel provided copiesof the pertinent
pagesto thedeponents. During their depositionsboth deponentstestifiedindirect
examinationthat they did not havearecollection of Judge Copemakingthealleged
statementsreferencedintheir reports. Special Counsel then presented themwiththe
previoudy provided pagesof their report for the purported purposeof refreshingtheir
recollection. Though both testified that the report refreshed their recollection, on
cross-examinationit wasestablished that thewitnesswasmerely testifying fromthe
report andthat they, infact, did not havetheir present recollection refreshed. Infact,
bothindividua sadmitted that the alleged statements of what Judge Copereferenced
intheir medical recordscould haveresulted from amisunderstanding of what Judge
Copehadtoldthem and/or that thereferenceto theall eged statement wasjust plain
erroneous. For example, though one medical record stated that Judge Cope was
found wandering, theauthor of such record admitted that it waspossiblethat Judge
Cope had told him that he was arrested for and/or charged with wandering.
Furthermore, on cross-examination it was established that the means by which the
medical reportswereultimately created wereinherently untrustworthy. For example
the male counselor testified that hisrecord was crested after the fact based on his
abbreviated notesand memory. Thenoteshavesincebeendestroyed andtherefore
thevalidity of thetransference of informationfromthenotescannot beverified. The
femae counselor said her report was based on handwritten notes which she took
duringtheinterview of Judge Cope. Thiscounselor amazingly testified that whenshe

takesnotesshewritesthemin complete sentencesdetailing everythingthat issaid by



the patient. Such contention doesnot passthelaugh test and, of course, her notes
haveal so been destroyed, thereby preventing any verification of theaccuracy of the
transfer of information.

4. Inadditionthiswoman had aheavy Hispanic accent and admitted English
washer secondlanguage. Shea so amazingly denied shehad an accent and admitted
she could have made amistake in her report about what Cope assertedly told her.
Thisinherent unreliability of both her notes (which aredestroyed) and her reportis
conclusively established by the following statement that is contained in the report:

The patientindicated that in April of thisyear hewasinvolvedin
a case where he was arrested and charged with disorderly
conduct related to him been[sic] intoxicated and showing up at
ahousewherehehad attended aparty thenight beforethearrest.
The home owners called the police and he was arrested. The
patient denied displaying any inappropriate behavior other than

knocking at the door in that house [sic].

Thewitnesshasadmitted that Judge Copewasnot intoxicated, delusional or hallucinating at the
timeof her interview of him, henceitisclear that Judge Copewould havenever stated that (a) he
went to aparty at thelocation the night before, (b) that thelocation wasahome, asopposed to
ahotel room, (c) that hewasarrested for disorderly conduct, and (d) that he knocked on thedoor

of such house.



5. Inadditiontotheforegoing, Specia Counsd inthedepositionsintentionaly
violated theChair’ sruling regarding permissiblediscovery in such depositions. Specid
Counsdl did such by asking questions concerning Judge Cope' sstatementsto such
counsel orswhichwerenotinany way associated with thetwo all eged admissionsof
Judge Cope. For example, though neither of the alleged admissionsrelated to the
issueof “black outs,” Special Counsel over the objection of Judge Cope’ scounsel
made inquiries into Judge Cope' s statements regarding such issue.

MEMORANDUM OF LAW

Thelawiswell settled that “[I]f after seeing thedocument or object [intendedtorefresh

the witness' recollection]. . . the witness does not have a present recollection of the fact, the

witnessmay not testify tothefact.” Ehrhardt, Charles, FloridaEvidence sec. 613.1, p. 557-58

(West 2001 ed.). Accord, K.E.A. v. State, 802 S0.2d 410 (Fla. 3d DCA 2001). Intheinstant

case, thewitnesses admissionsthat the statement containedintheir report may bean erroneous
representation of Judge Cope' sstatementsestablishesthat thewitnessesdid not haveapresent
recollection of Judge Cope making such aleged statements. Accordingly, such witnessesare
precluded under the Florida Rules of Evidence from testifying as to such alleged statements.
Inadditiontothewitnesses' inability totestify asto such mattersbecauseof their failed
recollection, thelaw isasowell settledthat thewitnesses' inability torecollect thematter atissue

does not permit Special Counsel to admit the records at issue into evidence as “refreshed

recollection” or as* past recollectionrecorded.” ThecourtinDade County Public Health Trust

V. Parker, 551 So0.2d 532 (Fla3d DCA 1989), in addressing an amost identical issue held:



Thefact that thehospital employeestestified at trial and professed
alack of memory concerning the subject accident did not, as
urged, allow thetrial court to admit thesereportsas* refreshed
recollections’ [sec. 90.613, Fla. Stat. (1981)] or as “past
recollectionrecorded” [sec. 90.803(5), Fla. Stat. (1981)]. The
above statutory exclusion prohibitstheadmission at trial of the
hospital incident reports. .. Thefact that theseincident reports
might otherwise have been admissibleunder generd provisionsof
theF oridaEvidence Code, absent the statutory exclusion, cannot
change this result, else the excluson would be rendered
meaningless as not changing the general rules of evidencein

Florida.

551 So.2d at 533. Intheinstant case, the medical records are confidential and privileged. In
acknowledgment of such this Commission has sealed such records and prohibited their use by
Specia Counsel, with the soleexception being for thetwo record excerptsto beusedinan effort
torefreshtherecollection of thedeponentindiscovery. Sucheffort failedand Special Counsdl is
otherwise prohibited from using such records in these proceedings per prior rulings of this
Commission and the Parker decision.

Insummary: thewitnessesfrom Hanley-Hazel den areincompetent to testify asto any
alleged statementsmade by Judge Cope during the course of treatment at Hanley-Hazel den; the

statementscontainedin such recordsareadmittedly unreliable; and Special Counsdl isprecluded



under theprior ruling of thisCommission and theabovereferenced authority from attempting to
otherwiseusethemedical recordsasevidenceinthiscause. Accordingly, thisCourt should enter
anorder excluding al evidencepertaining to Judge Cope' sall eged statementsmadeto counselors
in Hanley-Hazelden.

I n addition thisCommission should sanction Specid Counsdl’ scontemptuousviolation of
thisCommission’ sruling concerning the permissiblescopeof inquiry intaking theHanley-Hazel den
counselor’s depositions.

WHEREFORE Judge Coperespectfully requeststhisCourt to enter and order excluding
fromthefinal hearing any and al evidencepertaining to Judge Cope’ salleged statementsmadeto
counselorsinHanley-Hazel den. Judge Copefurther requeststhisCommissionto enter anorder
imposing sanctionsagainst Special Counsal for violating thisCommission’ sorder regardingthe

scope of permissible discovery.



Respectfully submitted,

ROBERT W. MERKLE, ESQ.
Florida Bar Number: 138183
MERKLE & MAGRI, P.A.

5510 West LaSalle Street
Tampa, Florida 33607
Telephone: (813) 281-9000

Facsimile: (813) 281-2223

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrueand correct copy of theforegoing hasbeenfurnishedvia
facamileand U.S. Mail to: Judge JamesR. Jorgenson, Chair of the Judicia Qualifications
CommissionHearing Pand, 3" District Court of Appeal, 2001 SW. 117" Avenue, Miami, Florida
33175-1716; John Ber anek, Esqg., Counsel to the Hearing Panel of the Judicial Qualifications
Commission, P.O. Box 391, Tallahassee, Florida32302; John S. Mills, Esq., Special Counsdl,
Foley & Lardner, 200 Laura Street, Jacksonville, Florida 32201-0240; Brooke S. Kennerly,
Executive Director of theFloridaJdudicial QualificationsCommission, 1110 ThomasvilleRoad,

Tallahassee, Florida 32303; Thomas C. MacDonald, Jr., Esg., General Counsel to the



Investigative Pand of the Judicia QudificationsCommisson, 100 North TampaStreet, Suite2100,

Tampa, Florida 33602, this 23" day of June, 2002.

ROBERT W. MERKLE, ESQ.



